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BEFORE THE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH, PUNE
(Under Section 18(1) read with Section 14 and 15 of the
National Green Tribunal Act, 2010)
APPEAL NO. +/2025(WZ)

Shri Mahuva Bandhara Khetewadi

Pariyavaran Bachav Samiti and Ors. ... Appellants
VERSUS
M/S. Nirman Cement Ltd and Ors. ... Respondents

REJOINDER ON BEHALF OF THE APPELLANTS TO THE

REPLY AFFIDAVIT FILED BY THE RESPONDENT NO.1
MoEFCC.

It is respectfully submitted as under-

1. The Appellants states that, the EAC in its 25" meeting held during
09-10 January 2024, which is at page 47 of 56 opined that the 3
proposed mining projects of M/s. Nirma Ltd. In Bhavnagar,
Gujarat are part of 3 contiguous projects namely Padhiarka and
Doliya limestone mine (332.24 hectare), Vangar and Madhiya
(612.1336 hectare) limestone mine and Gujarda, Dudheri and
Dudhala limestone mine (681.62 hectare) and together it exceeds

over an area of 1628.196 hectare.

Y

A

’f-The Appellant states that as EIA notification form requires the

=)
> pj()]ect proponent to carry out Cumulative Impact Assessment

, J{ CIA) by considering all the mining activities. The CTA requires

Uz
* that the cumulative effects due to close proximity to other existing

or planned projects with similar effects.
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3. It is contended that, no such a cumulative impact assessment as
stated above is carried out by the R-1. Further, CIA means looking
beyond a single project to see how if its effects combine with other
past, present and future project in an area. It is an assessment of

total environmental stress on an ecosystem and not just individual

impacts.

Importance of Cumulative Impact Assessment

1. Unlike a standard ELA that focuses on the project, CIA ‘\\‘-;' '_\""‘:‘

considers the combined effects of multiple developments in
a region. It provides a holistic view as it assesses the total
population load (Air, Water and Soil) resource depletion and

ecosystem’s stress from various sources interacting.

ii.  The CIA also anticipates impacts from future planned
project in the vicinity it prevents ‘death by a thousand cuts’
as a single project might seem okay, but many together can

overwhelm an environment.

iti.  In such cases the EAC and MoEFCC has to apply real
scrutiny which its seems to have failed to apply. The
affidavit in reply submitted by the MoEFCC is silent as to
whether cumulative impact assessment is carried out which
looks at aggregate environmental impact of multiple

projects/activities in area.

iv.  No doubt that the EIA notification requires the project

proponent to provide information about cumulative effect of
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the proposed project on account of its proximity to existing
or planned project but the said is only laid down in form 1

in a proforma manner.

4. The Appellants states that in cases like the present one where 3

mining projects are proposed at 3 sites in 7 villages which are
contentious and are enclosed proximately. It was necessary that the
EAC at the appraisal stage could have recommended CIA before

considering the project for clearance.

It is alleged that the R-1 project proponent has divided the projects
so as to minimize its environmental impact. It is important to
consider the fact that the buffer zone of one mine lease area
becomes the core zone of other mine’s lease area and vice versa.
The ElAs are a ploy to hide the entirety of the biodiversity, flora
and fauna, endangered and protected wildlife as well as to
minimise (on paper) the tremendous loss to the biodiversity,

livelihood and irreversible damage to the environment.

Tt is important to consider the fact that apart from the proposed
project of the R-1 Nirma ltd. There is a list of 34 proposed mines
which were scheduled for public hearing apart from the already
sanctioned mines. Hence the present project cannot be viewed in
isolation and should be seen in conjunctions with the mining
operation proposed and existing which comes down to a stretch of
90-100 kilometers of coastline which will be denuded of the

limestone which acts as a Natural Barrier against the coastal

erosion and salinity in grace.

622
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7. Further the Site-Visit Report carried out by the Sub-Committee of

the EAC noted in its observation which are as follows-

1 That the proposed Gujarda, Dudheri and Dudhala limestone
mine is located within the distance of 0.05 km to 5 km from
Gujarda village, 0.015 km from Dudheni village

1. it is 0.17 km from the Bellur school. Further the committee
observes that seems the Bellur and the other schools are
enclosed proximately to the mine lease area.

in.  That Bhavnagar falls under severally populated area. ' "\_,-' ,,

8. Considering the above mentioned observations, the EC should not
have been granted in the first place. The Hon’ble NGT in Appeal
3 0f 2011 observed that, “The EAC also shall call for a fresh report
as to existence of number of iron ore mines in Sawaniwadi Taluk
and their cumulative effect on the environment and ecology of the
area particularly the Tiroda village.” Considering the said
observation the Hon’ble NGT in the present case may kindly seek
re-consideration of the EC granted to the Respondent No 1 by the
MoEFCC. (The copy of the judgement passed in Appeal 3 of
2011 is annexed herewith as Annexure-L)

The Effects on Agriculture as noted by Sub-Committee of the EAC
9. The Sub-Committee of the EAC has also rightly observed that the

most of the mine lease area is under cultivation and the major crop

grown is cotton.
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10. The Appellants craves leave to submit that the land where the mine

is proposed is fertile and agriculture there is prosperous. The Sub-
Committee has also observed that the land is currently used for
farming along with bushy vegetation. The site where mining is
permitted is known as the ‘Kashmir of Saurashtra’ and the soil is
rich in Lime, Magnesium and Alumina including Nitrogen, Nitrate
and that the process of mining will lead to erosion of the soil and
will adversely affect the standing crops rendering the land unfit for

cultivation.

The Existence of Reserve Forest and Threat to the Schedule 1

species-

11.

12.

The appellants state that their exists reserve forest which is at a
distance of 0.2 km, 0.3 km, 0.6 km to 2.8 km within the 10 km
radius. Tt is to be noted that the mining is proposed in the core zone
where natural vegetation and flora and fauna exists. Apart from the
Schedule 1, II, and Schedule ITI animals the Schedule 1 animal
Peafowl , Asiatic Lion and Chinkara is found within the said radius

of 10 Kilometers (Annexure -3 of WCCP page 532)

As per the Circular dated 26/07/2017 issued by the Principal Chief
Conservator of Forest, wildlife and chef wildlife warden Guyjarat at
present Gujarat State is the only habitat for Asiatic Lion, in the
World and this aspect becomes more important to be considered.
The said Circular is attached as Annexure — 2 to the Wildlife
Conservation Plan which is at page 522 of the Appeal.

o - - T - v Py—— e
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13. The Appellants state that the project proponent as well as the
MoEFCC has purposefully concealed the fact that the Mahuva
Taluka forms-a part of ‘Extended Gir’ as per the Notification
issued by Department of Forest And Environment Government Of > =

$

Gujarat dated 18/05/2007 the Notification has introduce integrated | 7

scheme of Wildlife Protection in ‘Gir’ and ‘Extended Gir.’ It/

[

14. The Appellants state that the Wildlife Conservation Plan subm itted_‘-._‘.__-_‘\."‘_-.__
by subject proponent does not touch upon several detrimental
effects such as habitat fragmentation, pollution, increased risk of
accidents and human animal conflict. Time and again significant
concemns about the approval of mining projects near ‘Gir’ and

‘Extended Gir’ without adequate EIA and CIA.

15. It is stated that the restriction on the entire Asiatic Lion population
to a single, fragmented geographical area makes them highly
vulnerable to Extinction. That, habitat fragmentation exacerbates

in breeding potential which can further decrees genetic diversity.

16. Mining operations lead to conversion of forest land and natural
habits into industrial area disrupting the crucial movement

corridors that lions use to disperse and establish new territories.

17. Further, the air and water pollution cause due to mining activities
degrades overall quality of the ecosystem affecting the health of
the Schedule-l species.
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As per the 14" Wildlife Census 2015 the number of Asiatic lions
in Bhavnagar is 37 as of the total 523 in the state which has
increased by 27% that the 2010 Census.

. The Appellants state that in 2011 the Expert Committee (C.K.

Baba Committee) which was appointed by the Hon’ble Supreme
Court reported the presence of lion and noted Mahuva Taluka also
harbors Asiatic lions and that four of them were spotted in an
around the Bandhara water body. The said report is part of the
appeal and is make as Annexure J page no 583.

The Wildlife Protection Plan do not address the actual threat to the
Schedule I species and is just submitted in order to comply with a
procedural formality. Further, no real scrutiny as expected is
carried out by the MoEFCC. The Mitigation measures are stated
are very vague and general in nature and hence, the EC granted to

the Respondent No 1 should be revoked.

Threat to the Migratory Species-

21. Tt is stated that, the mine lease area falls within Global Migratory

Bird Flyways ie. Central Asian Flyway and the large number of
these migratory birds flying through this passage are protected by
the Convention on Migratory species (CMS). The mitigation
measures provided by the Project Proponent is not site specific and
is quite vague and general in nature and the same should not have
been considered unless properly scrutinized by the EAC with help
of CIA. Mere filing reports and completing procedural formalities
is not expected in projects that cover huge area for mining which

the EAC has completely failed to consider.
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Threat to the Samdhiyala Bandhara Salinity Ingress Control-

22.

24.

25.

The above mentioned C. K Babu Committee also pointed out that
the Samdhiyala Bandhara is a wetland and not a wasteland as
highlighted from the revenue records and it is high time that

government should initiate change in the said records orals these

Wetland will be ruthlessly exploited the committee further observe

that the said wetland is critically important to the local economy as || |

it is Serving as a dependable source of irrigation.

. The Appellants state that, recently the Executive Engineer in

Amreli Irrigation Division of Bhavnagar Irrigation Project Circle
In Narmada Water Resources Water Supply And Kalpasar
Department has filed an Affidavit in Appeal no. 161 of 2024 which
has challenged the Environment Clearance granted for three
limestone mining project of Mahuva Taluka which is also the

subject matter of the present case at hand.

Tt is stated in Paragraph no. 8 of the said Affidavit that it strongly
opines that the mining round Samdhiyala Bandhara will cause
disruption of the natural limestone barrier, seawater intrusion,
contamination for runoff, deterioration of water quality siltation
and other negative impacts on the objectives of saline control. (The
copy of the said Affidavit filed in Appeal no. 161 of 2024 along
with the News Article published in ‘Down to Earth’ dated

. 27/10/2025 is annexed as Annexutre-M)

Therefore the Environmenta! Clearance granted by the MoEFCC
has to be re-considered in order to establish a balance between

environment and development in par with the precautionary
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principle as previously observed by the Hon’ble Tribunal in the
case of Sarpanch, Gram Panchayat Tiroda and Ors V/s The
MoEFCC and Ors. Further, the Hon’ble Tribunal may kindly
direct the EAC to file a fresh report as to cumulative impact
assessment narrating effect of the existing and proposed mines on
the ecology and environment specifically in these 7 villages of

Mahuva Taluka.

Pune

Date: 20 /12 /2025 V.A/’/D/(

Appellants

Advocates for
ASIM SARODE AND ASSOCIATES LLP

VERIFICATION
H
Verified on this 20 ﬁay of December 2025 that the contents of

~.the above Affidavit are true and correct. No part of it is false and

e

(Shriya S Awale)

nothing material has been concealed there from.

Deponent
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2011 SCC OnlLine NGT 10

National Green Tribunal New Delhi
{Principal Bench)
(BEFORE C.V. RAMULY, J.M. AND DEVENDRA KUMAR AGRAWAL, E.M.}

Between:
1. The Sarpanch, Grampanchayat Tiroda, Tal.

Sawantwadi, District SIindhudurg, Maharashtra
2. Mr. Ajay Shivajirao Bhonsle, Khashewadi, Tiroda,

Tal. Sawantwadi, District Sindhudurg, Maharashtra
3. Mr. Surendra Vijayrao Bhonsle, Khashewadi, Tiroda,

Tal. Sawantwad|, District Sindhudurg, Maharashtra

... Appellants;

and
1. The Ministry of Environment and Forests, Trough its

Principal Secretary, Government of India, CGO

Complex, Lodi Road, New Delhi - 110003
2. Maharashtra State Poaliution Control Board, Through

Secretary, Kalptaru Point, 3rd & 4th Floor, Sion

Matunga Scheme, Road No. 8, Opp. Ci. Planet

Cinema, Near Sion Circle, Sion (E), Mumbai -

400022
3. State of Maharashtra, Trough the Chief Secretary,

Mantralaya, Mumbai, Maharashtra
4, The District Collector, Sindhudurg Sindhunagri,

Oras Maharashtra
5. M/s Gogte Minerals, Through its Director, 146,

Tilakwadi, Belgaum - 560006, Karnataka
6. M/s Infrastructure Logistics Pvt. Ltd. Through its

Director, Cidade de Goa, Vainguinim Beach,

Donapaula Goa - 403004 ... Respondents.

Appeal No. 3 of 2011
Decided on September 12, 2011
Advocates:

Shri Nikhil Nayyar and Shri T.V.S. Raghvendra Sreyas, Advocates for
the Appellant; Ms Neelam Rathore, Advocate for the Respondent No. 1;
Shri Mukesh Verma, Advocate for the Respondent No. 2; Shri Dhruv
Mehta, Senior Advocate along with Shri Yashraj Singh Deora, Advocate for
the Respondent, No. 5; and Shri Saket Sikri, Advocate for the Respondent
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No. 6.
JUDGMENT

(Judgment dellvered by the Bench)

This appeal is filed, under Section 18(1) read with section 16 of the
National Green Tribunal Act 2010, being aggrieved by the grant of
Environmental Clearance (for short EC) dated 31.12.2008 by the Ministry
of Environment & Forests (for short MoEF), Government of India (for short
GolI), New Delhi, in favour of Respondent No. 5, for conducting mining
operations, at Tiroda Iron Ore Mine (Mining Lease (for short ML) Area -
31,4812 ha with a production capacity of 0.40 MTPA) at Tiroda village,
Sawantwadi Taluk, Sindhudurg District of Maharashtra State.

Prelude:

2. It appears that the Respondent No. 5 was granted EC, by the
Respondent No. 1, through its order dated 31.12.2008, for conducting
mining operations at Tiroda Iron Ore Mine (ML area - 31.4812 ha with a
Production Capacity of 0.40 MTPA) at Tiroda Village, Sawantwadi Taluk of
Sindhudurg District of Maharashtra State. Aggrieved by the same, the
appellants herein, had filed appeal, before the then National Environment
Appellate Authority (now stood abolished} in FR No, 45 of 2009. However,
the said appeal was rejected at the threshold by an order dated
11.09.2009 on the ground that appeal was received after 222 days of the
order passed by the MoEF granting EC for the project and as such appeal
was time barred. Aggrieved by the said order, the appellants herein
approached the Hon'ble High Court, Bombay in Writ Petition No. 7050 of
2010. The said Writ Petition was allowed by an order dated 01.02.2011.
The Order reads as under:

%25, In the result, the petition is allowed. The impugned

communication/order dated 11" September, 2009, of the National
Environment Appellate Authority is hereby quashed and set aside and
the matter Is remitted to the National Green Tribunal established under
the MNational Green—Tribunal Act 2010, for hearing the petitioners'
appeal on merits, after treating the same filed within the period of
timitation. It will be open on the petitioners to move the tribunal for
expeditious hearing of the appeal considering the fact that respondent
No. 5 has already commenced mining activities in June 2009. The
National Green Tribunal, we are confident, will consider the petitioners
request in proper perspective.
26. It is clarified that we have not gone Into the merits of the
controversy between the parties and that it is only the question of
limitation which has been decided by this Court.
27. The Writ Petition, accordingly, stands disposed of”.
3. Since, the National Green Tribunal, though constituted, was non-
functional; the appellants approached the Hon'ble Supreme Court by way

2068



s R

D
®
@

631

SCC Online Web Edition, © 2025 EBC Publishing Pvt. Lid.

Page 3 Saturday, December 20, 2025

Printed For: Tanmay Magar, D.E.S.'s Navalmal Firodia Law College, Pune
SCC Online Web Edition: hitps:/Awww.scconline.com

® 2025 EBC Publishing Pvt, Ltd., Lucknow.

of filing Special Leave Petition (Civil) No, 7348 of 2011.

Finally, the said SLP (C) was disposed of on 15.05.2011 with a liberty
to the appelant herein to approach this Tribunal. The order reads as
under:

“In today's proceeding in S.L.P. (C} No. 12065 of 2009, the learned

Additional Solicitor General informed the Court that the National Green

Tribunal (NGT) has already started functioning and four fresh petitions

along with 26 transferred petitions have been entertained by the NGT

and notices have been issued to the parties.

In view of the statement made by the learned Additional Solicitor

General, this petition is disposed with liberty to the petitioners to file

appropriate petition/appeal before the NGT with in a period of seven

days along with an application for appropriate interim relief. The NGT
may after hearing the parties pass appropriate order as early as
possible but within fifteen days of the filing of the application. Till then,

interim order passed by this court on 25" April 2011 shall remain

operative.

The contesting respondent shall also be free to file appropriate

application before the NGT".

This is how the matter is placed before us.

4. The appellant had filed an application MA No. 1 of 2011 in Appeal
No. 3 of 2011 seeking stay of the order passed by the Respondent No. 1
dated 31.12.2008 (I-11015/1026/2007-IA.II(M) and also seeking stay of
the mining operations conducted by the Respondent No. 5 & 6 at Tiroda
Iron Ore Mine at Tiroda village, Sawantwadi Taluk, Sindhudurg District.
The said Miscellaneocus Application No. 1 of 2011 after hearing all the

parties and considering merits was dismissed by an order dated 25t of
May 2011. Thereafter, the matter had come up for final hearing and finally

the arguments were concluded on 27t July 2011. The parties also filed
their written submissions.
Brief Facts:

5. The first appellant is the Sarpanch of Gram Panchayat Tiroda village,
whereas the appellants 2 and 3 are the villagers of Tiroda village,
Swantwadi Taluk, Sindhudurg District of Maharashtra. The Gram
Panchayat of Tiroda village passed a resolution authorizing the Sarpanch,
Gram Panchayat to file this appeal. It is their grievance that the EC was
granted by the MoEF, Gol, for the project of mining at Tircda Iron Mine, in
an extent of 31.4812 ha, with a production capacity of 0.40 MTPA without
properly examining the environmental problems, that would be created by
the mining operations of iron ore at Tiroda village and no process, Known
to law, was followed. The project is hazardous to human health and
further it is polluting the river joining the sea. The Respondent No. 1 also
had not taken into consideration as to the existence of forest and a school

A - = R - $ —a g -
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located adjacent to the buffer zona of ML area. No scientific dara was
collected, as to what is the effect of dust on the school children and on the
village inhabitants. The project was granted EC flouting all the norms of
environmental law and the procedure thereof,

6. Counters were filed on behalf of all the respondents. The first
respondent and fifth respondent categorically denied the allegations made
by the appellants and asserted that in granting EC, the first respondent
has not flouted, any of the procedural requirements under the law, nor
there was any illegality in granting the EC for ML area in favour of the
Respondent No. 5. The Respondent No. 5 asserted that all the plausible
precautions were taken to see that no pollution caused by the project
operations would affect either the human habitations, much less the
school and the mangroves and creeks nor there was any viclation of forest
laws and Coastal Zone Regulations (for short CRZ)}. The Respondent No. 1
or the any other respondents have committed any procedural illegality in
grant of the EC. No substantial grounds have been made out calling for
interference by this Tribunal.

Submissions (Appellants)

7. The learnad counsel for the appellant, Shri Nikhil Nayyar,
strenuously contended that the EC under challenge suffers from
procedural as well as legal lacunae. The Environmental Impact
Assessment (for short EIA) also did not evaluate the impact on
environment properly which is the primary obligation on it. The Public
Hearing (for short PH) was not properly conducted. Objections raised by
the appellants were not taken into consideration. There were many factual
ertrors in the draft EIA report. The Expert Appraisal Committee (for short
EAC) had not applied its mind in evaluating the EIA report. The
Respondent No. 1 was also misled itself by relying on the
recommendation of EAC. Even otherwise, the post EC conditions were
violated and the precautionary principles suggested were not adhered to.
Though the EC was granted in favour of the Respondent No. 5, the mine is
being operated by the Respondent No. 6. The Respondent No. 5 was
supposed to publish the EC under the conditions attached to it within
seven days from the date of grant of EC. Whereas, it was published 87
days after the clearance was granted. The appellants had access to the EC
granted by Respondent No. 1 only on 13.05.2009. Thus there was some
delay in approaching the Courts, and in the meanwhile the Respondent
No. 1 had commenced the quarry operations which resulted in weakening
the case of appellants for grant of interim orders.

8. The learned counsei for the appellants, inter-alia, raised the
following important issues for the consideration of this Tribunal.

a) the prior-€C process and PH were not properly conducted,
b) the FAC had not taken note of the various aspects of poliution and
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did not take into consideration all aspects of the project for the
purpouse of recommending EC;

¢) in the post EC stage also the project was not properly managed and
no precautionary measures as suggested by the authorities were
adhered to which resulted in the pollution of the entire area.

9. With regard to the first issue, the learned counsel for the appellant
stated that as per the EIA Notification 2006, the project proponent
prepares a draft EIA Report after receiving the Terms of Reference {(for
short ToR) in the meeting held on 13.12.2007. Whereas from the record,
it is seen that the project proponent mentioned about the ToR in the draft
EIA report that was used for the purpose of holding the PH. However,
there are several factual errors in the draft EIA report which clearly
demonstrates casual approach adopted by the project proponent and EIA
consultant, For example, the description of the Taluk was wrongly
mentioned as Vengurla Taluk instead of Sawantwadi Taluk, thus misled
the people. There was no assessment of creeks and Mangroves which
exist. The applicability of CRZ regulations was not examined. Further,
Redi Mine which is within a distance of 3.5 km was not mentioned and
cumulative impact of the two mines on the environment was not
assessed. The area in issue is an ecologically sensitive area, as there is a
school, a temple and human habitation in close proximity of the mining
pit. However, the same does not find place in the ToR and draft EIA
report, though, there should be a reference to the same on account of
disclosing this information in Form I that is submitted at the time of
Screening procedure as per EIA notification 2006. Moreover, since the ToR
was not annexed to the draft EIA report, the participants in the PH could
not make proper appreciation of the facts. The draft EIA report is based on
the baseline data of March-April 2006.

The PH was not conducted properly. The PH which was scheduled to be
held on 05.08.2008 could not be conducted and it was postponed for want
of proper place/space to 28.08.2008. In the PH one Bhushan Bhave gave
presentation and the name of the Respondent No. 5 was nowhere to be
seen, only the name of Respondent No. 6 i.e. Infrastructure Logistics
Private Limited was mentioned. The audio-visual presentation was made
in English and not in local vernacular i.e. Marathi language. The PH was
presided by a Deputy Collector, who was below the rank of Additional
District Magistrate, which is in contravention of the Appendix IV para IV of
the EIA Notification 2006, which contemplates that a public hearing shall
be supervised by a District Magistrate or his representative who is not
below the rank of Additional District Magistrate. Thus, the whole process
of PH was vitiated.

10. With regard to the second issue, the learned counsel submitted
that the very constitution and composition of the EAC was vitiated by
institutional bias. One M.L. Majumdar, who at the relevant time was
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Director of four mining companies, was appointed as Chairman of EAC.
This itself shows the bias towards the project proponent. In this regard,
the learned counsel relied upon the Judgment rendered by Hon'ble High
Court of Delhi in Writ Petition No. 9340 of 2009 dated 26.11.2009 and
drawn attention of the Tribunal to para No. 44 of the Judgment and stated
that the EAC recommendation is liable to be set aside on this ground
alone.

Further, the counsel for the appellant vehemently contended that the
EAC has not applied its mind and the Respondent No. 1 merely relied
upon the revised EIA Report submitted by the Respondent No. 5. In the
result it clearly evidences that Respondent No. 1 also did not apply its
mind while accepting the facts since It merely relied on the EAC report,
while according EC to the Respondent No. 5. Baseline data presented in
the EIA report preceded the ToR which is almost 1 year 4 months prior to
the grant of ToR. Such information collected of a remote period could not
have been taken into consideration. The ToR speaks about the varicus
aspects to be studied and taken into consideration for the purpose of EIA.
There was no study conducted as to the existence of the creeks,
mangroves and the effect of the mining operations thereon. This sort of
EIA could not have been considered at all by the EAC. A bare reading of
the minutes also show that evaluation of impact on environment, which is
the most important obligation on the part of Respondent No. 1, has not
been done at all while granting EC. Redi Mine is mentioned in the
minutes, though it is not discussed in the EIA report. Thus looking from
any angle, it cannot be said that Respondent No. 1 had applied its mind
which resulted in grant of an illegal EC in favour of Respondent No. 5.

11, With regard to the third issue, the learned counsel stated that
deliberately the EC was not made available to the public in time. Instead
of publishing the EC in seven days as contemplated by condition No. (xvi)
of the grant of EC, it was published in Marathi newspaper - Tarun Bharat
on 27.03.2009 i.e. after 87 days from the date of grant of EC. Though, the
appellant tried to access the websites of the MoEF, the Respondents No.
1, and the Maharashtra State Pollution Control Board (SPCB) - Respondent
No. 2, he could not access the EC letter. This resulted in great prejudice to
the trust of the general public and the appellants herein. In pursuance to
legal notices got issued by the appellants, an inspection was carried out
by the officials of Maharashtra SPCB at the proposed mining site and
accordingly a report dated 17.09.2009 was prepared. This report contains
the detailed analysis of each and every condition stated in the EC dated
31.12.2008. A perusal of the report would show that the Respondent No.
5 had violated almost all the conditions of the EC. The report in fact
suggested the project proponent to comply with violations subsequently.
The water quality report shows that the water has been contaminated by
the mining activity.
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The learned counsel apart from the above also submitted that the EC
lgnored Lulh Lthe ‘precautionary principle’ and the ‘poltuter pays
principle’ which is contrary to the pronouncements of the Hon'ble
Supreme Court. The learned counsel in this regard relied upon the
following Judgments:

e (1996) 5 SCC 547 at para 10 to 20 Vellore Citizen's Welfare Forum v.

tUnion of India

e (1997) 2 SCC 87 at para 49, 52 5. Jaggannath v. Union of India

e (2006) 6 SCC 371 at para 66, 77, and 94 Karnataka Industrial Areas
Development Board v. C. Kenchappa

wherein the following principles were laid down:

e Fnvironmental measures to be taken by the Governmeni and
statutory bodies must anticipate, prevent any attack which causes
environmental degradation;

o Where there are threats of serious irreversible damage, lack of
scientific certainty cannot be used as a reason for postponing
measures to prevent such degradation;

s The onus is on the developer to show that his actions are
environmentally benigr.

The learned counsel also stated that in the environmental
matters/disputes, the onus is on the project proponent and this has been
recognized by Section 20 of the NGT Act, and it is not fair to put the onus
of proof on the persons who are opposing the grant of EC, The
environmental aspects in the present case were not even examined by
MoEF which is in total violation of precautionary and trusteeship
principles. The CRZ regulations were not looked into. As per the CRZ
Notification 1991, the land area between high tide line to 100m or width
of the creek on the landward side along the tidal influence of water bodies
attracts the provisions of CRZ regulations. The presence of tidal influenced
water body would mean the presence of creeks. Therefore, if there is creek
adjacent to the mining site, then it is clear that it attracted the provisions
of CRZ Notifications and the present mining site, falls under CRZ area. A
Google map and the report of the Science and Technology Park, Pune
reflected the existence of Forest cover and Mangroves and Kharland
attracting applicability of CRZ regulations. It was further noted that the
Mangroves are spread over in an area of 3.2 ha and the same was not
considered. The ML area is ecologically sensitive, since the area is near a
water body, and there are man-made land uses such as school, etc. The
Nanos river runs along the ML area and it is also not disputed that there
exists a Panchayat School at a distance of 160 m from the ultimate pit
head. Therefore, the project proponent has misled the Respondent No. 1
by stating that the area is not ecologically sensitive. Apart from this, as
per the EIA report, the forest canopy density is between 60-80%. The
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High Courl of Bombay in Goa loundation v. Conscrvator of Forcsts (1999
{2) Bom CR 695), while analyzing the Forest Conservation Act observed
that one of the conditions for declaring an area as forests under section 2
of the Forest Conservation Act, the minimum of canopy density is 40%.
Therefore, since the farest canopy density of the mining area is 60-80%, it
must be treated that the mining area is a forest area which is privately
owned in village Tiroda. Thus, the Respondent No. 1 was misled by
Respondent No. 5 and the Respondent No. 1 failed to discharge its duties
and obligations under the law and thus granted an illegal EC for the
purpose of iron ore mining operations. The illegal grant resulted in the
environmental disturbance harming the human habitation, creeks and
mangroves, public health particularly the school going children. Therefore,
the EC granted under the impugned order is liable to be set aside.

Submissions (Respondents)

12. However, the learned senior counsel, Shri Dhruv Mehta, appearing
for the Respondent No. 5 while refuting the arguments made by the
learned counsel for the appellant submitted that the Respondent No. 1 or
any other authority has not committed any error in following the
procedure or law, Absolutely, there are no merits in the grounds raised
and the arguments advanced by the learned counsel for the appellant.
Therefore, the appeal is devoid of merits and liable to be dismissed.

The learnad senior counsel, submitted that the allegation that the draft
EIA Report did not refer to the ToR and as such the EIA was contrary to
the EIA Notification, 2006 dated 14.09,2006 is factually erroneocus and
the same is evident from the perusal of the rapid EIA/EMP report, wherein
it was categorically mentioned that presentation for ToR was made before
EAC/MoEF meeting held on 13.12.2007 and the EIA/EMP was prepared
taking into consideration the ToR. The further allegation, that draft EIA
does not portray the true and correct information, to say that Tiroda
village which is in Sawantwadi Taluk has been stated to be in Vengurla
Taluk is not true and correct. It was only a typographical mistake and the
same was corrected in the revised EIA report, on the basis of which EC
was granted. The existence of Redi Mine was also taken into consideration.
A study of 10 km around the core zone was undertaken to prepare EIA
report and it shows that the existence of Redi Mine, though not explicitly
mentioned, which is located at a distance of 3.5 km from the present cne,
was taken into consideration for the purpose of environmental impacts.
The statistical Air Quality Data has been given of all the villages in buffer
zone including Redi village. Further, data pertaining to noise environment
of Redi village is given and it has been mentioned that monitoring
stations have been set up at Redi village for the purpose of water and land
environment, The revised EIA report has also taken all the factors into
consideration. The allegation that mining site in question falls within CRZ
and would, therefore, attract CRZ Notification dated 19.02.1991 and since
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Mangroves are existing, the mining should be prohibited is all faise and
incorrect. To say that the CRZ Notification applies to river creek, etc. it
must be shown that the river and creek, if any, are influenced by tidal
action. In this case no such allegations have been made. Even otherwise,
the mining zone is beyond 100 m distance and there is no violation of
CRZ regulation,

The existence of the school has been duly considered by the
respondent while preparing the EIA and due safeguards have been
provided for in the EIA report itself. The EAC has also taken note of the
same and imposed a special condition thereby 50 m. distance from the
school be maintained as no mining zone. Further, the area is thickly
vegetated to prevent the noise as well as dust pollution to the area.
Adjoining to northern boundaries of ML area, a green belt has been
created and measures have been suggested to reduce and/or to eliminate
impact. The measures suggested in the EIA as well as the conditions in
the EC have been strictly adhered to. Therefore, it cannot be said that the
existence of the school and the environmental impact on the children and
the school has not been taken into consideration.

The appellant for the first time sought to introduce a new contention,
never raised at the time of PH or in the appeal filed before the National
Environmental Appellate Authority (as it than was), that the lease area in
question is allegedly forest land. The leased area contains private land and
not forest government land. The respondent is not carrying out any
mining activity in forest land.

13. In so far as the allegation of the appellant, that the PH was not
properly conducted as per the procedure established by Law, the learned
senior counsel for the appellant strenuously contended that the
arguments advanced by the appellant are all false and baseless. The PH
was conducted in compliance of para 2.2 of the EIA notification, 2006. The
said conditions were complied with and the summary of the EIA report
was provided in English and local language. Even otherwise, no prejudice
has been caused to the appellant.

That the presentation during the PH was done in Marathi and the same
is evident from the PH summary. The hearing was supervised by the
authority competent to do so i.e. by Deputy Collector, Sindhudurg who as
per the affidavit of the Collector, is of the same cadre as that of the
Additional District Magistrate. Therefore, it cannot be said that it was
supervised/conducted by an un-authorized officer. A perusal of the
minutes of PH would show that there was effective participation on the
part of the public and the gathering was large and no prejudice has been
caused in conducting of PH.

The allegation that there was institutional bias in granting EC in as
much as Chairperson of the EAC was allegedly Director in some mining
company is all baseless. A perusal of the minutes of the EAC would
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disclose that there were, 13 members present in the rmeeting and it was
decided unanimously to grant the clearance to the Respondent No. 5.
Absolutely, there was no institutional bias in this case. The EIA
notification itself contemplates that an expert to be a Member of the
Committee in the concerned sector. It is settled law that a decision is an
authority for what it actually decides and not what logically follows from it
((2008) 1 SCC 494 para 14-16) and the judgment rendcred by the High
Court of Delhi in the 9340 of 2009 dated 26.11.2009 has no application to
Lhe lacls ol Lhe present case.

14. The learned counsel for Respondent No. 5 argued that the
allegation that the EC has been granted without considering the public
objections is all false and baseless. In terms of EIA Notification dated
14.09.2006, after public consultation, the project proponent is to submit
the revised EIA taking into consideration ali relevant objection raised
during the public consultation. In the present case, the procedure was
duly followed and adequate measures were provided in the revised EIA,
taking the objections into consideration. A hydrological study had been
undertaken to gauge the effect of mining on ground water and it was
found that the influence of mining on ground water and at best it would
extend only to 156 m around the pit and the ground water development is
about 37.03 per cent which is within the safe limits. The EAC imposed
specific conditions while recommending grant of EC and provided for
annual review of hydro-geological study, rain water harvesting measures
and monitoring of ground water quality. In case of adverse effect on the
ground water quality and quantity, mining has to be stopped and can be
resumed only after mitigating steps to contain any adverse impact on
ground water is implemented. The chance of poliuting the local river was
also considered and due care has been taken for maintaining adequate
distance from the river and providing of trenches so as to avoid siltation.
A retention wall was also to be raised and trenches and garland drains
were to be constructed to arrest silt, from being carried to water bodies.
This has been complied by the respondent. For the dust generated,
adequate safeguards have been taken and specific conditions to reduce
dust condition was also imposed so as to maintain ambient air quality and
to reduce dust emission. A green belt around the mining pit area is also to
be maintained to act as dust filter. In so far as school is concerned,
adequate safeguards have been taken in the EIA so as to have minimum
mining on the school side and EAC/MoEF imposed specific conditions of
maintaining 50 m barrier from school as no mining zone on the side facing
the government school. No driling and blasting would be undertaken
during the mining which is being adhered to strictly. The dust and noise
levels have been kept within the prescribed limits. The respondents has
been constantly maintaining air quality and submitting half yearly data to
the MOEF. Thus, it cannot be said that the EAC has not properly played its
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role or the Respondent No. 1 had granted EC illegally.

15. Ihe learned senlor counsel fur Uie Respondent No. S submitted
that in so far as post EC was concerned, the respondent has adhered to
the safeguards suggested in the EIA and also the conditions as imposed
by the EAC and the MOEF in the EC dated 31.12.2008. In the inspection
carried out by the authorities on 08.09.2009, it was found that the
respondent has complied with the conditions and there was substantial
compliance of the conditions stipulated in the EC. Therefore, it cannot be
said that there is any illegality or irregularity committed by any authority
particularly the Respondent No. 1 in grant of the EC. The appeal is devoid
of merits and liable to be dismissed.

16. The learned counsel Ms Neelam Rathore appearing for the
Respondent no. 1 (MoEF) vehemently argued that absolutely there was no
illegality or irregularity in the entire process of grant of EC. Even if there
are any such, they were all cured before the commencement of the
project. The learned counsel took us to various documents and the
conditions imposed in the EC and submitted that the procedural
irreguiarities pointed out by the appellant are either trivial in nature or
cannot be called to be substantial in nature calling for interference of this
Tribunal. The learned counsel for Respondent No. 2, Shri Mukesh Verma
contended that absolutely there was no lapse on the part of Maharashtra
SPCB in conducting the PH nor the PH was conducted by a person who is
not authorized under the law. In this regard, the learned counsel drawn
our attention to the counter filed by the Respondent No. 4. The learned
counsel, Shri Saket Sikri, appearing for Respondent No. 6 adopted the
arguments advanced by the learned counsel for the Respondent Nos. 5.

17. We have given our earnest consideration to the respective
submissions made by the learned counsel on either side and perused the
entire documents made available on record and the case law referred
thereto.

The following points {issues) arise for consideration:

i) whether the prior-EC process and PH conducted by the authorities

were legal or not;

ii) whether EAC had conducted itself as per law and examined all the
aspects of pollution while recormnmending grant of EC;

iii} whether post EC measures such as precautionary principles
suggested by the authorities were adhered to by the project
proponent and non-compliance if any resufted in vitiating the EC
granted.

18. At the outset, we may notice that the grant of EC is substantially a
procedural law. The procedural lapses which are substantial in nature such
as collection and evaluation of basic data, which results in threats to the
environment, cannot be taken easily or ignored, while examining the
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matter by this Tribunal.

Before going into the merits, we may have to take note of the Preamble

of the National Green Tribunal Act, 2010, Section 20 thereof and the
procedure prescribed under the EIA notification, 2006 for the purpose of
granting EC which in nutshell is as under:

Preambie of NGT Act 2010 - “An Act to provide for the establishment
of a National Green Tribunal for the effective and expeditious disposal
of cases relating to environmental protection and conservation of
torests and other natural resources including enfurcement of any legal
right relating to environment and giving relief and compensation for
damages to persons and property and for matters connected therewith
or incidental thereto.”

Section 20: “Tribunal to apply certain principles~ The Tribunal
shall, while passing any order or decision or award, apply the principles
of sustainable development, the precautionary principle and the
poliuter pay principle.”

sSummarized Practice and Procedure as per EIA Notification,
2006

a. Categorization of preojects- For the purpose of EC the projects
are broadly divided into two groups. Category A projects needs to
be considered at the Central Government level whereas Category
B projects are taken up at State Government level. The project
involved herein is Category A project and thus required EC from
the Central Government.

b. Requirements of prior EC- On filing application in prescribed
format i.e., Form 1/Form 1-A including ToR proposed by the
project proponent, the FAC for the concerned sector (in this case
-Mining) constituted by the MoEF, Gol examines the proposal and
finalizes the ToR including additional ToR, if any for the EIA/EMP
studies with specific reference to the project location and nature
of proposed activities and their likely impacts on various
environmental attributes, It also prescribes the time frame for the
purpose of submitting report, etc.

c. Public Consultation- Based on the ToR granted to the project,
the proponent through his appointed consuftant/s conducts the
field studies and gathers the baseline data to prepare a DRAFT
EIA report. The draft report is submitted to MoEF and the
concerned SSPCB with the reguest to hold PH. The PH s
conducted by the SPCB under the supervision of the concerned
District Magistrate or his nominee as required in the FEIA
notification. The PH is desired to be conducted at the project site
or in the close proximity whichever is convenient giving minimum
30 days clear notice. The gathered public Is initially briefed about
the profect followed by detalied presentation on the
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environmental aspects as provided in the draft EIA report.
Subsequently, opportunity Is given to all the interested persons to
express their views. The views expressed are video-grpahed and
recorded as provided in the EIA notification. The project
proponent or SPCB officials or DM may clarify any of the doubts
expressed by the public. Thereafter, the summary of the
proceedings is drawn then and there and is read out in the local
language,

d. Appraisal- The project proponent, if reqguired, may revise the
DRAFT EIA report based on the inputs of the PH and prepare a
brief note on the compliance of the issues raised in the PH. The
revised EIA report is submitted to MoEF for being placed before
the EAC. In the meantime, the records of the PH along with video
-graph are furnished by SPCB to the MoEF. The complete EIA
report and the data furnished are examined by the MoEF/EAC in
detail. The EAC may or may not recommend for grant of EC.
Finally, it is for the MoEF to take a decision for grant EC subject fo
specific conditions keeping in view the precautionary principle and
poliuter pay principle or it may reject the £EC for reasons to be
recorded.

e. Post EC Monitoring- It is mandatory on the part of the project
proponent to submit half-yearly compliance report in respect of
the stipulated conditions in the grant of EC in hard and soft copy
to the regulatory authority. It is always open for the regulatory
authority to cancel the grant of EC, if the stipulations are not
adhered to or there is any danger to the human habitation and/or
serlous threats are posed to ecology and environment of the
surrounding which were not apprehended at the time of grant of
EC.

A combined reading of the Preamble and Section 20 of the NGT Act, 2010
would reveal that this Tribunal has got vast jurisdiction to decide the
environmental disputes including conservation of all the natural resources,
in a given case if it is brought before this Tribunal.

19. In the light of above, we are required to examine the three points
formulated above.

i) whether the prior-EC process and PH conducted by the authorities
were legal or not

Though the defects in the DRAFT EIA report were pointed out, such as
wrong mentioning of the name of the Taluk i.e. Vengurla instead of
Sawantwadi, the EIA report was not accompanied by ToR, and as such
caused prejudice in the PH, as the public were not aware of the ToR; this
appears to be not correct. A perusal of the DRAFT EIA report would
indicate that reference is made to the ToR. The wrong mention of the
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name of the Taluk seems to be a typographical error and the same cannot
be taken seriously. However, the appellant raised few important issues
such as absence of study as to existence of Red] mine though it was
admitted that it was located at a distance of 3.5km from the proposed
project and the material relled upon for the purpose of EIA was prepared
almost twn y2ars prinr to the applieation for grant of ToR. There is some
truth in this allegation. It appears from the records that the project
proponent for the project in question and the Redi mine is one and the
same and applications for award of ToR appears to have been made
simultaneously. In fact a perusal of the minutes of the meeting of EAC

{Mining)} held on 12-14" December 2007 reveals that in the same Taluk,
4 mining projects came for award of ToR including the project in question
{Source:
tt5://164.100,194.5:8081/ssdnl/getAgendaMettingMinutesSchedule.do?
iindCode=MIN1Dec %2012,%202007)

The baseline data collected in Redi village in toto relied upon for the
purpose of this project; and the same is being argued to be portraying
impact of Redi mine whereas from the figures and facts placed before us,
it is evident that at the time of baseline data collection i.e. March-April
2006, the Redi mine and other mines, if any were not in operation.
Otherwise, the data could have been altogether different as is evident
from the post-project data submitted in six-monthly compliance reports
{Annexure 8 of Vol V) where atleast air and water quality data are
significantly different, once the mine was in operation.

The baseline data prepared by the proponent also speaks of existence
of a school at a distance of 160m from the plthead. The EIA report simply
says that the dust emanating from such a close proximity can be avoided
by creating a thick green belt. We may not have scientific data, but it is
the common knowledge that any dust emanating from such mining
activity cannot be said to be controlled by a 50m wide green belt. The
dust emanating from such activity may settle at a distance of more than
half a km varying from season to season depending upon the wind
direction. Admittedly, Tiroda village is a seashore village and the wind
from seashore would definitely carry the dust to far off places. Therefore,
we are of the opinion that the travel of the fine dust emanating from the
mining operations was not taken seriously and without there being any
scientific study as to the effect of the dust on the human habitation,
particularly the school going children, the EAC could not have
recommended for grant of EC and even the first respondent did not take
this into consideration, We are of the opinion that this is not only a serious
lapse on the part of the authorities but a substantial procedural lacuna.

In so far as the allegation of applicability of CRZ regulations, since
Mangroves and Creeks are existing within the vicinity of the ML area,
absolutely no evidence, what so ever is placed before us, except making
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orai allegations. Neither there is any evidence to demonstrate that rivers
and creeks are influenced by the tidal actions attracting the CRZ
regulations, nor there is any material to show that the Nanos River, which
is flowing near the ML, is influenced by the tidal action. The canditions
attached to the EC would clearly Indicate that no mining activity is to be
undertaken within a distance of 100m from the river Nanos. Even the
Maharashtra State Coastal Management Plan approved on 27.09.1996
states that the regulated zone extends only upto 100m or the width of the
creek on the landward side. In the present case Nanos River near the
mining site is only 18m wide (page 11, Vol IV). This aspect had been
confirmed through an Autocad map provided by the Respondent no. 5.

Even though an attempt is made to say that there is a thick forest in
the ML area, there is no material placed to say that there is forest
recognized either as a private or government forest in the revenue or
forest department records. The EIA report categorically states that there is
no forest in the ML area. The map and photographs furnished by the
parties does not disclose any dense forest worth the name. Therefore, it
cannot be said that the land in question is forest area; however a
confirmation from the State Forest Department could have resulted in
forming a confirmed opinion,

In so far as baseline data on air, noise, water, flora and fauna collected
for Redi village, it Is observed that the data pertains to the year 2006 (p
671 to 683 of Vol VI) when the Redi mine was not in operation. Therefore,
such a baseline data cannot be said to be reflecting the true and correct
information regarding impact of Redi mine in the surrounding area.
Further, in a case of iron mining operations; the emission of dust is huge.
Apart from this, the plant and machinery used in the quarrying operations
also cause noise pollution. Therefore, when two mines are located at a
distance of 3.5kms, the dust and noise pollution is likely to be more. This
aspect has been completely ignored and/or lost sight of the authorities
especially considering the fact that both the applications were submitted
simultaneously. We have also noticed that a total of four iron ore mines

were considered for grant of ToR by the EAC on 12-14'" December 2007
{Source:
http://164.100.194.5:8081/ssdnl/getAgendaMettingMinuiozSchedule.do?
indCode=MI N1Dec%2012,%202007).

Unfortunately, the cumulative effect of these four proposed projects
was not considered to be of significant in causing environmental pollution
in a small area. It appears an impression is sought to be created that
there was only one application of Tiroda mine and at that time the Redi
mine was not in operation. When number of mines are sought to be
considered in a small area of Sawantwadi Taluk, the EAC was expected to
examine various aspects such as the cumulative impact of Air, Water,
Noise Flora. Fauna and Socio-economic aspects in view of farae number of
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transport vehicles, plants and machinery, etc. that would be operating in
the area. It would have been appropriate, if a cumulative impact study
was undertaken to take care of all existing/proposed mines within 10 km
of the present project site apart from Redi mine, if any. Therefore, we are
of the opinion that these aspects were not properly assessed and
examined scientifically and therefore, the EIA report requires to be re-
examined afresh. Thus, the EIA report suffers from incorrect and
insufficient data which pertains to a perfod much prior to grant of ToR,
therefore, the EIA report cannot be said to be sufficient for the purpose of
recommending grant of EC.

It is very surprising to notice that the EIA report is prepared by the
project proponent through his own consultants at his own expenditure. In
such case, there is every possibility of concealing certain intrinsic
information, which may go against the proponent, if it is revealed. This is
the area, the proponents take advantage. Here comes, the great role to be
played by the EAC in making proper evaluation of the EIA report.

It is alleged that the PH was not properly conducted. The PH which was
scheduled to be held on 05.08.2008 was postponed for want of proper
place/space to 28.08,2008. It appears there was not enough space to
accommodate likely large gathering at the PH venue on 05.08.2008,
accordingly it was postponed. No motives can be attributed to this act of
the authorities nor there is any motive alleged by the appellant.

It is alleged that the proper authority to conduct the PH was the
District Magistrate or his nominee not below the rank of Additional District
Magistrate, whereas, the PH was conducted by the Deputy Collector. In
the affidavit filed by the Collector, it is stated that the Deputy Collector
who was entrusted with the duty of conducting PH was holding the post
equivalent to an Additional District Magistrate. Even otherwise, no
perceptible prejudice has been caused to the appellant when other
aspects of PH were conducted as per procedure. The EIA report summary
was provided in English as well as Marathi language. Therefore, we are of
the opinion that the PH was conducted properly and as per procedure
envisaged in the EIA nctification, 2006,

In view of our findings noticed above, we are of the considered opinion
that the EIA report cannot be said have been properly prepared since
sufficient and appropriate data was not collected and presented as per the
awarded ToR as elaborated infra. But, it cannot be said that the PH was
vitiated or invalid as substantial compliance was made in this regards.
However, the very purpose of the PH got defeated since the EIA report
was defective.

20. i) whether EAC had conducted itself as per law and examined all
the aspects of pollution while recommending grant of EC

It is alleged that the constitution and composition of the EAC (Mining)
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suffered from institutional bias. One ML Majumdar, who was Director of 4
mining companies at the relevant point of time, was appointed as a
Chairman of the EAC. This itself shows the bias towards the project
proponent. In this regards, reliance is placed upon the judgment of the
High Court of Delhi in WP No. 9340 of 2009 dated 26.11.2009 and drawn
attention of the Tribunal to para 44 which reads as under:

“44. As regards the EAC (Mines), it is surprising that 12 member EAC

was chaired by a person who happened to be Director of four mining

companies, It matters little that the said four mining companies were
not in Goa. Appointing a person who has a direct interest in the
promotion of the mining industry as the Chairperson of the EAC (Mines)
is_in_our view. an unhealthy practice that will rob the EAC of its
credibility since there is an obvious and direct conflict of interest. It is
another matter Mr Majumdar is no longer the Chalrman of the EAC

(Mines) and therefore, the fresh decision in the present case will be

taken by the present EAC under a new Chairman.”

Whereas, while relying upon the judgment of the Apex Court reported
in (2008) 1 SCC 494 (paras 14 to 16), the learned senior counsel for
Respondent no. 5 stated that “the ratio of any decision must be
understood in the background of that case and that a case is only an
authority for what it actually decides and not what fogically follows from
it” and as such the above judgment has no application for the facts of the
present case. We are afraid; we may not be able to agree with the
submissions made by the learned senior counsel for the Respondent No.
5. The facts and circumstances decided in the High Court of Delhi case are
similar to that of the present case and even the Chairman named therein
was the Chairman in this case. Even, if we were to consider as to the
prejudice aspect, caused to the appellant, our hands are tied by the
observations of the High Court of Delhi saying “in our view, an unhealthy
practice that will rob the EAC of its credibility since there is an obvious
and direct confiict of interest”,

For the reasons recorded at para no. 19; we are in full agreement with
the submissions made by the learned counsel for the appellant that the
EIA report which was prepared at the behest of project proponent, does
not disclose proper and sufficient facts and information. For example, the
entire baseline data pertains to a period much prior to award of ToR. More
impeortant issue relates to the fact that at the time of award of ToR, as
many as 16 additional ToR were prescribed (p 5, Vol V, Annexure 239). Out
of which, condition no. iv, v, vii, ix, x, and xii were not complied with at
the time of EIA report which are crucial for taking a final decision
regarding recommending the project for grant of EC, which reads as
under:

iv. Details of fauna/flora duly authenticated separately for core and

buffer zone shall be furnished based on field survey clearly indicating
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the schedulc of fauna present. In case of any scheduled I fauna found
in the study area, the necessary plan for their conservation shall be
prepared in consultation with State Forests and Wiidlife Dept. and
details furnished., Necessary allocation of funds for implementation of
the same shall be made as part of the project cost.

v. Need based assessment for the nearby villages shall be conducted to
study economic measures which can help in upliftment of poor section
of society. Income generating projects/tools such as development of
foddor farm, fruit orchards, vocational trammng etc. can form a part of
such programme, Company shall provide separate budget for
community  development  activities and Income  generating
programmes. This will be in addition to vocational training for
individuals imparted to take up self-employment and jobs.

Vi, =m-m———==

vii. Conservation plan for wildlife shail be prepared in consultation with

the Chief Wild Life Warden and duly vetted by the office of the CWLW

for implementation. Necessary fund for implementation of the same
shall be separately alfocated and undertaking provided.

Vifi, ===mmmsmsanas

e T

x. Land-use pattern of the nearby villages shall be studied and action

plan for abatement and compensation for damage to agricultural

land/common property land (if any) in the nearby villages, due to
mining activity shall be prepared. Annual status of implementation of
the plan and expenditure thereon shall be reported to the Ministry.

X e e

xii. Rain water harvesting shall be undertaken to recharge the ground

water table. Road map for implementation shall be prepared.

This was, however, seems to have not been objected to by the
MoEF/EAC at the time of appraisal, on the other hand, it had repeated the
same at the time of recommending grant of EC by stipulating as specific
conditions to be adhered to after the grant of EC (condition no. v, vi, xiv,
xv, and xvii of EC letter). The matter assumes greater significance in view
of the fact that as per the procedure laid in EIA notification 2006,
Appendix V, para 2, it was the duty of Respondent No. 1 to scrutinize the
documents strictly with reference to the ToR and take a note of the
inadequacies in the Final EIA report and communicate to the EAC.
Compliance of these ToR cannot be postponed to be complied with, after
the grant of EC. There are conditions and conditions. The conditions (ToR)
which are mandatory cannot be ignored at the time of appraisal of EIA by
EAC. In this case, as noticed above, the crucial and mandatory conditions
{ToR) were not complied with by the project proponent at the time of EIA
report. If ToR are not in the nature of pre-EC compliance, there was no
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necessity of additional ToR fixed by EAC. Even a bare look would show
that almost all the additional ToR conditions are mandatory and when
such conditions are not complied with, it must be deemed that the whole
decision-making process was vitiated. Therefore, the submission made by
the learned senior counsel for the Respondent No. 5 that even if there is
any lapse in the EIA and EAC appraisal, the same cannot be said to be
substantial lapses requiring setting aside of EC granted by Respondent
no. 1 cannot be accepted. However, the learned senior counsel brought to
our notice that all the specific conditions imposed in the EC were complied
with before the commencement of the mining operations i.e. in the month
of November 2009. The EC itself speaks that these conditions must be
complied within 6 months from the date of EC and almost all the specific
conditions attached to the EC were complied with before the
commencement of mining operations. The plan for flora and fauna along
with the plan for conservation of wildlife was prepared in consultation with
the DFO and submitted on 04.08.2009. The plan for wildlife preservation
was submitted to the Chief Wildlife Warden through the local DFO and a
budget of Rs. 20 lakhs was allocated and Rs. 8 lakhs was spent on
environmental issues. The said information was also provided to the
Additional Director, MoEF during the site inspection on 08.09.2009. Even
the conditions which are complained of non-compliance by the appellant
appear to have been complied as per the latest six-monthly compliance
report dated 05.06.2011 (Annexure 9 of Vol VI). If this is taken intoc
consideration, there is substantlal compliance of the conditions attached
to the EC as of date. In this regard the learned senior counsel relied on
the judgment reported in (2004) 9 SCC 362 and drawn our attention to
para 80 and 81,

Here, we are constrained to record that the act of EAC/MoEF in
completely ignoring the non-compliance of the awarded ToR for EIA
studies at the time of appraisal and/or grant of EC is totally unreasonable.
This approach made by the EAC/MoEF requires to be aveided.

Though the PH was conducted mostly in accordance with the
procedure, the various objections raised in the PH, as reflected in the PH
minutes placed on record {p 584 to 597 of Annexure 11, Vol V1), were not
properly evaluated and addressed in the EIA report. As many as 42 issues
were raised in the PH and it was noted against many that the
objections/views have been noted and will be sent to MoEF. The tragedy
is, even the EAC (Mining), held on December 1-2, 2008 disposed of these
objections/views casually by stating that:

“the Committee also took note of the issues raised in the public hearing

and the environmental management plan submitted by the proponent.

The issues raised were regarding bad conditions of the roads; ground

water contamination and depletion due to mining; adverse impacts on

agricultural crops; dust generation due to mining and transportation of
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ore; impact on saft production at Tiroda; CRZ regulations; impact on

medicinal plants, etc. The propornent submitted that the [ssues raised

in the public hearing shall be addressed as agreed.”
Except this, no other discussion was made. Therefore, it cannot be said
the EAC had conducted itseif in the manner It requires in recommending
the grant of EC to the project.

It Is baffling to notice that Lhe EIA consultant, who is supposed to be
an expert in the field, has no accountahility what so ever, even if be
furnishes wrong information or insufficient information, which leads to
wrong conclusions that may be arrived at by the EAC as well as MoEF. The
proponent generally is not an expert; he goes by the report prepared by
the EIA consultant. It is always better to fix the responsibilities on the EIA
consultant and made liable for taking suitable action (both civil and
criminal) for furnishing any wrong information, The EC must take into
consideration the prasent and the future of environment and ecology of
the surroundings for the benefit of posterity. No procedure can be said to
be not mandatory. Once a wrong decision Is taken, it harms the
generations to come. The natural heritage cannot be allowed to be
destroyed at the cost of environment, ecology and the future generation.
The principle of sustainable development is always subject to these
precautions. In this regard it may be apt to notice the definition of
sustainable development adopted by UN which reads as under:

“Sustainable development is development that meets the needs

of the present without compromising the ability of future

generations to meet thefr own needs. It contains within it two
key concepts - the concept of ‘needs’, in particular the essential
needs of the world's poor, to which overriding priority should be
given; and the idea of limitations imposed by the state of
technology and social organization on the environment's abillity
to meet present and future needs.”
It may not be out of place to mention a recent judament delivered by
Pretoria High Court, South Africa, where in the matter of EIA study of Pan
Africa Parliament building done by Mpfofu Environmental Solutions was
examined and on finding that the EIA consultant was guilty of providing
misleading or incorrect information to authorities, it was indicated that the
consultant faces a sentence of R40k and up to two vyears in jail. The
judgment is seen as a “wake-up call” for consultants who produce so
called ™“sweetheart” reports that favour the developers (Source:;
hitp://www.legalbrief.co.za/article.php?story=20110419092516371).

21. iii) whether post EC measures such as precautionary principles
suggested by the authorities were adhered to by the project proponent
and non-compliance if any resulited in vitiating the EC granted.

The post EC position also appears to be not encouraging. The prejudice
expressed by the appellant that since the EC was not published in the
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local newspapers and was not available on the website of MoEF and the
Maharashtra SPCB also did not display a copy of the EC in the regional
offices and other places as required under law, nor a copy of the EC letter
was marked to the Appellant no. 1 i.e. Gram Panchayat, Tiroda, and he
was not able to approach the Courts in time to challenge and seek interim
orders, cannot be said to be out of place. The judgment of the Bombay
High Court between the partles herein in WP 7050 of 2010 dated
01.02.2011 may be necessary to notice here.
“It is submitted on behalf of the petitioners that the environmental
clearance was granted, subject to various specific and general
conditions, including the following general conditions:—
(xiv) A copy of clearance letter will be marked to concerned
Panchayat/local NGO, if any, from whom suggestion/representation has
been received while processing the proposal,
(xv) State Pollution Control Board shall display a copy of the clearance
letter at the Regional Office, District Industry Centre and Collector’s
office/Tehsildar's office for 30 days.
(xvi) The project authorities shall advertise at least in two Jlocaf
newspapers widely circulated, one of which shall be in the vernacular
language of the locality concerned, within 7 days of the issue of the
clearance letter informing that the project has been accorded
environmental clearance and a copy of the clearance letter is available
with the state Poliution Control Board and aiso at web site of the
Ministry of Environment and Forests at http://envfor.mic.in and a copy
of the same shall be forwarded to the Regional Office of the Ministry
located in Bangalore.”
6. It is submitted that the above three conditions are cumulative and
non-compliance of any of these conditions would not oy be a
sufficient ground for explaining the delay in filing the appeal, but would
also make the environmental clearance itself not operative. In any case,
the period of limitation begins to run upon compliance of the above
conditions.
7. As far as condition no.(xiv) is concerned, it Is submitted that the
copy of the clearance letter was not marked by Ehe Ministry of
Environment & Forests to Tiroda Grampanchayat. Although respondent
No. 5 has alleged that a representative of respondent No. 5 had
approached petitioner No. 1 -Sarpanch of village Tiroda to hand over a
copy of the clearance letter and that petitioner No. 1 had refused to
accept the same, for the first time affidavit to that effect is filed only on

26™ October, 2010. Even according to respondent No. 5, a copy of the
clearance letter along with a copy of the covering letter was sent on

10" September, 2009, by registered post A/D.
8. As far as condition no.(xv) is concerned, Maharashtra State Pollution
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Controf Board has not filed any affidavit indicating compliance with
condition No. (xv). On the contrary, in the affldavit flled on behalf of
Maharashtra State Pollution Controf Board, no averment is made about
compliance of condition no. (xv).

9. Coming to condition no.(xvi), learned counsel for the petitioners
states that even according to the respondents, the agdverlisement in
the local newspapers about the environmental clecarance accorded tu

respondent No. 5 was published in the newspaper dated 27 March,
2009, which only stated that & copy of the clearance latter was
avallable with the Maharashtra State Pollution Control Board and also
on the website of the Ministry of Environment & Forests. However,
when the petitioners approached a computer literate person for the
purpose of accessing the clearance letter on the website of the Ministry
of Environment & Forests at http://envfor.nic.in and the State Pollution
Control Board, the clearance letter was not accessible on the website,
In fact, the State Pollution Control Board has admitted that the
clearance letter was not dispiayed on the website. The petitioners could
access the clearance letter on the website of the Ministry of

Environment & Forests only on or about 13" May, 2009. This statement

was specifically made in the application for condonation of delay made

before the Appeilate Tribunal. However, through inadvertence, in the

Appeal Memo it was stated that the clearance letter was accessed on

the website in the second week of April, 2009.”

Further, it is interesting to notice, the Appellant no. 1 appears to have
got issued a legal notice dated 18.05.2009 to the Respondent No. 5, while
marking a copy to the Maharashtra SPCB authorities and others, and a
similar notice was sent to the MoEF on 27.05.2009, alleging that mining
activity was commenced without complying the conditions precedent,
attached to the EC granted by the first respondent dated 31.12.2008 in
respect of Tiroda Iron Ore Mine. Ultimately, the first respondent directed
the Maharashtra SPCB to inspect the project (Tiroda Iron Ore Mine) of
Respondent Mo. 5 at Tiroda village and submit a detailed report. It
appears from the report based on inspection carried out on 08.09.2009
submitted by the Maharashtra SPCB dated 17.09.2009 that actual
extraction of mining of ore has not commenced and no pits were created
except preparing an approach road at the mining site and leveling the
land at the top of the hill. However, survey data of flora and fauna and
conservation for wildlife not submitted within six months. The ground
water quality was not monitored in the core zone area and not submitted
to the Ministry. No permission from the competent authority was obtained
for extraction of ground water and copy of the EC was not marked to the
local panchayat and not published in the local newspaper. As we have
noticed above, as of today, there is a substantial compliance, may be it
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was not complied with as on the date of the Appeal.

From all the above, it is evident that there was substantial deviation
from the standard practice and procedure, for the purpose of grant of EC
dated 31.12.2008. Though it has been rectified thereafter, it requires to
be reconsidered by the MoEF, GoI; the first respondent.

The learned counsel on either side relied on many judgments in
support of their submissions. There is no necessity to go into all the
details, in view of our categorical finding that the EAC was chaired by
Majumdar, which practice has been deprecated by the High Court of Delhi
and the insufficient data collected as to air and water particularly keeping
in view the proximity of Panchayat School; the EC requires to be set
aside. However, considering the fact that the Respondent No, 5 has
substantially complied with the conditions attached to the EC, before
commencing the mining operations and thereafter and it is now almost
two years, therefore, we restrain ourselves from quashing the EC. Thus,
the Appeal is disposed of with the following directions keeping in view the
balance to be maintained between the environment and development and
the precautionary principle:

1. The EC dated 31.12.2008 granted in favour of the fifth respondent
shall be kept In abeyance with immediate effect, till a fresh decision
is taken by the Respondent No. 1 either way. However, the fifth
Respondent may be allowed to lift and transport the iron ore already
rnined and stacked on the site, as per law.,

2. The Respondent no. 1 shall pface the matter before the new EAC
(Mining) to which Majumdar is not a party and seek a fresh
consideration of the matter taking all the material as available as on
date as to compliances. If the EAC considers it necessary to impose
additional conditions, it may direct the proponent to comply with the
same including fresh EIA based on prescribed ToR before taking a
decision for revival of the EC. However, we make it clear that the
EAC is at liberty to reject or accept the proposal for recommending
revival of EC in favour of the project proponent.

3. The EAC, however, shall call for fresh report in so far as causing air,
noise and water pollution keeping in view the proximity of the school
as observed in this judgment and may recommend for relocating the
school by constructing a new building at a safe location within Tiroda
revenue village with similar accommodation and suitable playground
around, along with all modern basic amenities as required by the
local Education Department.

4. The EAC also shall call for a fresh repart as to existence of number of
iron ore mines in Sawantwadi Taluk and their cumulative effect on
the environment and ecology of the area particularly the Tiroda
village.

5. This entire process shall be completed within a period of 6 months
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from the date of receipt of this judgment.
With the above directions, the Appeal stands disposed of.

Disclaimer: While avery effort IS made to avold b Istake or this te/ head / Jud v/ act/ rulaf
regulationy circulary Ification Is being clreulatad on the dilen and derstands g that the pubtishar would not be liable
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL,
WESTERN ZONE BENCH, PUNE

MAKWANA NARANBHAI RAMBHAI & ORS.

Versus

Versus

APPEAL NO. 161 OF 2024 (WZ)

UNION OF INDIA, MoEF&CC & ORS.

INDEX FOR AFFIDAVIT - IN -

...APPELLANTS

...RESPONDENTS

REPLY ON BEHALF OF

RESPONDENT NO. 3, - NARMADA WATER RESOURCES,

WATER SUPPLY AND KALPSAR DEPARTMENT

‘ Sr. No. |

Particulars

Annexures

Paée—
Nos.

1.

Index

Affidavit -in- Reply

Affidavit in support of
Reply

Copy of Salient features of
Samdhiyala Bandhara
Scheme

R1

Copy of submergence map
of the Samdhiyala
Bandhara Scheme

R2

Copy of Index Map of the
Samdhiyala Bandhara
Scheme

R3

Copy of notification vide
an Extraordinary Gazette
No. 222 dated 13.08.2024

R4

Filed, Through,

Q@«W

Parth H. Bhatt, Advocate

For Respondent No. 3
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL,

WESTERN ZONE BENCH, PUNE

APPEAL NO. 161 OF 2024 (WZ)

MAKWANA NARANBHAI RAMBHAI & ORS. ... APPELLANTS

Versus

UNION OF INDIA, MoEF&CC & ORS. ...RESPONDENTS

AFFIDAVIT-IN-REPLY ON BEHALF OF RESPONDENT NO.

3, - NARMADA WATER RESOURCES, WATER SUPPLY AND

KALPSAR DEPARTMENT

MOST RESPECTFULLY SHOWETH:

1.1, Hiren C. Vaja, adult, being Executive Engineer in

Amreli Irrigation Division of Bhavnagar Irigation
Project Circle, in Narmada Water Resources Water
Supply and Kalpsar Department having communication
address at Office of Executive Engineer, Rajmahal
Compound, near District Panchayat Office, Amreli -
365601 do hereby solemnly state on oath and submit
that I have gone through the contents, submissions and
annexures filed in captioned Appeal, Counter Affidavit
filed by Respondent No. 1 (Ministry of Environment,
Forest and Climate Change), Affidavit-in-reply filed by

Respondent No. 2 (Gujarat Pollution Control Board) and
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Respondent No. 5 {Nirma Limited). Further I have gone
through the Orders passed by this Hon’ble Tribunal. 1
state that 1 am aware about the facts involving the
present Appeal and I am competent to make the present
Affidavit ~ in - Reply on behalf of Narmada Water
Resources, Water Supply and Kalpsar Department,
Respondent No. 3. (hereinafter referred as “Answering

Respondent”)

2. The captioned Appeal of the Apellants is to quash and
set aside the Environment Clearance dated 16.09.2024
granted by Respondent Ministry (Hereinafter referred as
“R-17) to Respondent Project-Proponent’s (Hereinafter
referred as “R - 57). The Appellants have challenged the
Environment Clearance granted for three limestone
mining projects lead by R - 5 at following villages of

Mahuva Taluka, Bhavnagar District: -
a) Vangar & Madhiya,
b) Padhiarka & Doliya and
¢) Gujarda, Dudheri & Dudhala

(Hereinafter collectively referred as

“aforementioned villages”)

3. The answering Respondent being the Authority
responsible for planning, implementation,

maintenance, technical oversight of the Samdhyala

; ]._.II.][ o /X7
- . ‘
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Bandhara Scheme; therefore, the deponent is
concerned about the salinity ingression and
effectiveness of Samdhaiyala Bandhara and its
catchment area. Samdhiyala Bandhara is located
within a distance of 2.3 km - 4.3 km from the mining

projects in aforementioned villages.

. It is submitted that no specific contentions or prayer
clause has been raised against the Answering
Respondent by the Appellants in the captioned Appeal.
The primary grievance is regarding the Environment
Clearance granted by R-1 therefore the legality of the
Environment Clearance will be justified and defended

by the R-1.

. However, considering the seriousness of the issues
involving the salinity ingression, destruction of
cultivable land and threats to biodiversity and wetlands
to the aforementioned villages; the answering
Respondent hereby wish to bring material and
background facts on record in the interest of justice.

The factual aspects and datas are as follows: -

5.1. Answering Respondent respectfully submits that
the ‘Samdhiyala Bandhara Scheme’ is a Salinity
Ingress Prevention Scheme which is implemented

under the Bhavnagar Irrigation Project Circle,

I{r
\ %4
s
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Bhavnagar and managed by Amreli Irrigation
Division, under Irrigation Sub-Division Rajula.
The Samdhiyala Bandhara is a dam located at
local drain near Samdhiyala — 1 and Patwa village
of Rajula Taluka in Amreli District. The Scheme
was completed in the year 2002. Main dam of the
Scheme lengths 250 meters, while the length of
Earthen Dam is 1630 meters. The Full Reservoir
Level (FRL) of the scheme is 3.82 meters, with
total storage capacity of 62.31 million cubic feet
at full level. Approximately 1,000 hectares of
agricultural land in the aforementioned villages
are benefitted out of Samdhiyala Bandhara. The
total cost of the Bandhara scheme amounts to Rs.
277 lakhs; the copy of salient features of the
scheme is annexed at ANNEXURE R1 and copy
of submergence map of the scheme is annexed as

ANNEXURE R2.

It is respectfully submitted that the mining
project of R-5 has potentiality to disrupt the
water. The Bandhara is a crucial water source for
irrigation and farming in nearby areas of the

aforementioned villages.

€57
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5.3. The answering Respondent humbly submits that

5.4.

the total catchment area of Samdhiyala Bandhara
Scheme is 18.50 sq. miles i.e. 4791.47 hectares
and the aforementioned villages are situated in
the catchment area of Bandhara which can be
ascertained from the Index Map of Samdhiyala;
the copy of Index Map of the Samdhiyala
Bandhara Scheme is annexed as ANNEXURE R3.
The catchment area of aforementioned villages
having been allotted to the R-5 for limestone
mining. It is pertinent to note that allotted areas
are rich limestone belt which functions as natural
barrier against saline ingression. Any disruptions
of natural barrier may lead to increased salinity
intrusion from the sea, thereby undermining the

objective and utility of Samdhiyala Bandhara.

The answering Respondent states that the
purpose of Samdhiyala Bandhara is to control
and prevent saline ingression from the sea water
and preserve the fresh water/non-saline water
from the river. The non-saline water is used in
nearby areas through the lift irrigation. The

constructed  Bandhara  reduces  salinity,
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recharges ground water and improves the

underground water in nearby areas.

Further, mining in the catchment area of
Samdhiyala Bandhara is likely to disrupt the
existing limestone barrier, leading seawater
intrusion and mixing of saline water with fresh
water sources. The saline intrusion will increase
salinity in groundwater and adversely affect the
agricultural land. Consequently, the water quality
of Bandhara may deteriorate due to saline run off
originating from the affected areas within

catchment.

Further, Answering Respondent apprehends that
the limestone mining in the catchment area of the
Bandhara will contaminate the water and will run
off with dust particles, suspended particles and
sediments causing higher water turbidity.
Additionally leaching of limestone into the run off
may alter PH Levels of nearby water resources,
thereby affecting the overall water quality of
Bandhara. The mining in the catchment area will
generate significant amounts of sediments which
may lead to siltation i.e. accumulation of

sediments in the Bandhara; which can reduce

659
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water storage capacity, affect water flow and
decrease efficiency of the dam. Further, it may
likely to alter the natural drainage patterns,
potentially disrupting thc natural flow of water
body and causing blocks and diversions from the
original course.

5.7. The answering Respondent humbly submits that
the Government of Gujarat exercising the powers
conferred under section 4 of The Gujarat
Irrigation Act, 2013 has passed a notification vide
an Extraordinary Gazette No. 222 dated
13.08.2024 wherein the Government has notified
the Samdhiyala Bandhara as Reservoirs, which is
to be used for irrigation, drinking and any other
purpose as decided by the Government; the copy

of such Gazette is annexed as ANNEXURE R4.

6. The Deponent hereby humbly submits that the issue of
salinity ingression was raised by the Appellants during
the public hearing however the R-5 had assured of
taking the measures to prevent the salinity ingression
and protect the Samdhiyala Bandhara. It is further
submitted that the Expert Appraisal Committee (EAC)
had very well expressed the concerns of the salt water

intrusion and effectiveness of Salinity Ingress Control
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Bund. But the R-5 had assured and pledged to take

various measures to prevent the salt water intrusion in

% the aforementioned villages and to maintain

i effectiveness of the Salinity Ingress Control Bund.
Further it was assured to regular de-siltation of canal
to improve water retention capacity of Samdhayala
Bandhara. R-5 had undertaken to keep the bottom level
of conceptual pit above ground water level to avoid
intersection during mining process; hydrogeological
monitoring network will be established by installing
piezometers (geo-technical sensor used to measure
water pressure in the ground) in and around the mining
area. Moreover, R-5 assured to keep the hydrological
system intact by constructing garland drain around the
pits to maintain hydraulic gradient towards Samdhiyala
Bandhara and a positive pressure of fresh water on
landward side will be created which will aid in pushing
back the saline front at lower elevation. Further
assured, R-5 will not disturb the Hydrogeological
system of bund. Moreover, Project proponent assured to
construct the Bandharas near existing low-lying areas
that has developed into wetland to prevent the
ingression of sea water into villages where the area of

limestone mining.
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7. It is pertinent to note that R-5 in the captioned Appeal
so far has not justified, submitted or produced any
material facts or datas with regards to ground level
work so far carried out to protect the Samdhaiyala
Bandhara and its catchment areca. Further deponent
respectfully submits that the Environment Clearance is
always subject to adherence of the conditions and
assurances made by the project proponent. Therefore,
we hereby humbly wish to call upon the R-5 to produce
the details of the work so far done if any to prevent
salinity ingression as well as to protect the Samdhiyala

Bandhara and its catchment area.

8. The Answering Respondent for the reasons as
mentioned above strongly opines that the mining
around the Samdhiyala Bandhara will cause disruption
of the natural limestone barrier, seawater intrusion,
contamination of run off, deterioration of water quality,
siltation and other negative impacts on the objectives of
saline control. Therefore, the Environment Clearance
granted by the R-1 has to be reconsidered and reviewed
in the interest of justice to maintain the water quality

in the aforementioned villages.

9. This Hon’ble Tribunal may please to pass any Order as

deem fit and proper in the interest of justice. The

'
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answering Respondent assures to abide by all or any

directions that may be issued by this Hon’ble Tribunal,

o

Date - ‘6 \‘U l&oalj li‘ae-L-.,t‘i:;-?- Engieer

Amreli [rrigatiof Division
* Place - g‘bﬁd Amrelj

Deponent

Respondent no. 3, Narmada Water
Resources, Water Supply And Kalpsar
Department .
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VERIFICATION

1, Hiren C. Vaja, adult, being Executive Engineer in Amreli
Irrigation Division of Bhavnagar Irrigation Project Circle,
in Narmada Water Resources Water Supply and Kalpsar
Department of having communication address Office of
Executive Engineer, Rajmahal Compound, near District
Panchayat Office, Amreli - 365601 solemnly states that
the contents of the Affidavit are true and correct and best
of my knowledge, nothing stated therein is false and
nothing material has been concealed therefrom.

Date - Ib'\J"l?“z’f

Place - A a2 A _%_;%_;93 =

E\I_e_‘u._-_"é‘a'ﬁp(ﬂﬁééfl
Amreli [rrigatibfi Division
amreli

Deponent

Respondent no. 3, Narmada Water
Resources, Water Supply And
Kalpsar Department
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL,
WESTERN ZONE BENCH, PUNE
APPEAL NO. 161 OF 2024 (WZ)

MAKWANA NARANBHAI RAMBHAI & ORS. ...APPELLANTS

Versus

UNION OF INDIA, MoEF&CC & ORS. ...RESPONDENTS

AFFIDAVIT-IN-SUPPORT OF REPLY

I, Hiren C. Vaja, adult, being Executive Engineer in Amreli
Irrigation Division of Bhavnagar Irrigation Project Circle, in
Narmada Water Resources Water Supply and Kalpsar
Department of having communication address Office of
Executive Engineer, Rajmahal Compound, near District
Panchayat Office, Amreli - 365601 do hereby state on

affirmation as under: -

[ am Authorized Signatory of Respondent No. 3 and working
as Executive Engineer in Amreli Irrigation Division of
Bhavnagar Irrigation Project Circle, in Narmada Water
Resources Water Supply and Kalpsar Department. [ have
gone through the Reply and I state that the reply is drafted
under my instructions. Contents and statements made
herein the above reply are true and correct to the best of my
knowledge and belief, and as per the datas available on the

record.

@ Solemnly affirmed on Ié day of October 2025 at
2 bl

SN TIE L ERy By vl \ ¢
vy o sy
Qo W ExechtivE Engiier
ARVOOATYS Amrelt IrrigatianOivision
Amrelt
Deponent
T Respondent no. 3, Narmada Water
: Resources, Water Supply and
ORI W ..+ Kalpsar Departmen
NOTARIAL  “NOTARIML  rmieve B g ‘ L4380~
ﬁ -l i e __3‘__.........“.1202f
B 5 2 ot NTEy
. - [+ RIS B T SV
i 2 e, [ : <
S 527, 4. 8 : L
o CaaeenEN L Fegh gt mae Al
5 -SRI o | Y LY
NOTARIAL NOTARIAL = z SN S EEIUPIURN Fov iy I brof NS e
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BHAVNAGAR IRRIGATION PROJECT CIRCLE,BHAVNAGAR
: AMRELI IRRIGATION DIVISION, AMRELI
' IRRIGATION SUB DIVISION.RAJULA

Name of Scheme:  SAMDHIYALA BANDHARA TA: RAJULA DIST: AMRELI

SALIENT FEATURE

- R4,

.1 | LOCATION
(@) | | River Local Drain .
_{b}  Viltage o Samadhiyala
(c) : Taluka Rajula '
(d) District Amreli
{e) State Gujarat B
(f) Lgc_a_tron Co-ordmary ]
_ Latitude 21%-01"-30"
Longitude 719-39’-00"
~{g) Topa sheet 41(0/12) r
(h) I Nearest Railway Station Mahuva '

.2 HYDRAULIC DATA
(a) | Total Catchment Area 18.50 Sa. Miles (47.952 Sq. Kims)
" (b) ! Nature of Catchment | Plain
(c) | Average Annual Rainfall | 599.86 mm (23.61")
"(d) | Dependability 50% e e
(e}  Dependability Rainfall 546 mm i -
('f)'hi“géj‘;endability Yield From |\ oo pteum
[ (g) | Design Flood Discharge 982 Cumecs (34670 Cusecs 70 % of SPF)
. (h) Capacity of Reservoir 1,7646 Mcum i.e. 62.31 Mcft ‘
n)'H@hTMemel 2.82 MT. |
| ()  Low Tide Level 2.89MT. ]
N EARTHEN DAM ]
(@) | Type Homogeneous
) LengthofDam | Ch.0-135mt& Ch. 3851880 mt.
| (c) Top R.L.of Dam - lvsom.
' (d) | Free Broad (Above MWL) | 1.88 mt. B
\J__mﬂ&eFSL)  J3am. |
(e) | Top Width of Dam 5.00 mt |
if) Sude Slope B |
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U U/s side 2.50:1 o
In Dis side - |e2s1 -
4 WATERWER _ -
@ [ Type | Ogee Spillway
(b) | Location Ch. 135 to 385 mt. o
(¢} Length of Waste Weir 250 mt B
(d) CrestR.L. 3.82 mt
@) F.R.L. 3.82mt
S HFL - l440mt o
@ MWL 542 mt o
() MWL, (Check) | 5.52 mt B R
(Y Foundation R.L. | Lfs -4.87 mt& R/s -3.65 mt '
() Length of Apron 11.15 mt -‘
(k) * Thickness of apron 10.75 mt - B

() . Bottom Width of Ogee Weir | 8.75 mt& 7.69 mt 1
(m} Bottom Levei of End Sill | -4.87 mt& -3.65 mt ) ]
(n) Bottom Width of End Sill | 1.00 mt |
(0) . Bottom of abutments L/s. 4.87 mt 3,65 mt i
(p) | Length of D/s Training Wall | 18.20 mt
(q) | Bottor Width of abutment | L/s. 8.96 mt R/s 8.11 mt -
| ) Dfs Training Wall Slopping -
 from _
" Maxi. Top R.L. 7.30 mt ) ]
i Mini. Top R.L, 5.85 mt _
oy U/s Training Wall Slopping 730 mit to 1.33 mt '
| From Top )
L(u) Ufs Return Wall Top R.L. 1.33 mt - i
L (V) y Length of W/s Training Wall | 14,93 mt e |
) | Top R.L. of Key Wall 6.42 mt B
r_(x) Top Width of Key Wall 1.50 mt |
5 | TAIL CHANNEL |
() | Grade of Tail Channel 1133 o S
(u) TLength of Tail Channel | 6.10 m e
(m) L_ength of Apron Channel | Nil __._F___ e ]
"DETAILS OF
6 | SUMERGENCE AND
BENEFITS I
~——TAreaoflandtobe | N ‘
A | submerged 319.1108 Ha ]

b

€T
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(,ulturable Land Under
1' ( B) \ Submergence

15.7023 Ha

(C‘] | Govt. Waste Land Under

\ (D) | Name of Village age Affected |

Area of To Be Iigated By

(E ' ' Lift Irrigation

3034085 Ha

300 Ha -+ 700 Ha Reclaim
| Doliya, Samadhiyala, Patwa,

‘Doliya, Samadhiyala, PatwasPadhiyaraka

PadhiyarakaéVaghnagar

. TOTAL COST OF THE |
" PROJECT B o
il COST OF C-WORKS -| |
~ Earthen Dam | Rs. 93,10,200/- 1
" Waste Weir Rs. 2,44,22,500/- |
8§ BENEFIT COSTRATIO | 01:02.1 !
¢ ABSTRACT OF COST ) |
T (1)ASPERAA. '-,
A-PRELIMINEARY | 2,51,555.00 |
B-LAND 1 8,83,300.00 |
C-WORKS B 3,37,32,700.00 |
1. WASTE WEIR |
2.44,22,500.00 N
2. EARTHEN DAM ]
93.10,200.00 |
3,37,32,700.00 |
K-BUILDING T 3.83.000.00
| M-PLANTATION 28,500.00 |
1 O-MESCELLANEOUS 1,30,200.00 |
| P-MAINTENANCE ~92,000.00 |
| &sﬁﬁg% TOOLS & 2.05.000.00 l
| R-COMMUNICATION | T 9,65,200.00 |
| L-LIFT IRRIGATION L
- , PROVISION 30,33,000.00 \
TOTAL ) ~3.97.61.455.00 |
T Add: 12.85% Centage : 1
i | Charge excluding cost B- 49,95.842.92 |
| ' Land L 1I
__[TOTAL 4475729792

-

L

Hhg

/
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T [sAY 4,47,57,300.00 |

| | (2 ASPERO.TS. _

| | APRELIMINEARY 2,51,565.00

[ [B-LAND 8.86,300.00,

| C-WORKS 3,37,47,200.00 |

| | K-BUILDING 3,83,000.00

|| M-PLANTATION o ~28,500.00 |

- | Q-SPECIAL TOOLS &

frias _ sowon
' R-COMMUNICATION 9,65.200.00 |
(3 ASPERD.T.S. Ik

" TC-WORKS 3.3?,47,200.00_]

Deputy Exécutivetnginesr

firigation Sub Division
Rajula

A
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Extra No. 222

The Gujarat @Eﬂzmmmt BGasette

EXTRAORDINARY
PUBLISHED BY AUTHORITY
TUESDAY, AUGUST 13, 2024/ SRAVANA 22, 1946

Separate paging is given to this Part in order that it may be filed as a Separate Compilation.

PART1IV-B

Rules and Orders (Other than those published in Parts I, I-A, and I-L) made
by the Government of Gujarat under the Gujarat Acts

NARMADA, WATER RECORCE, WATER SUPPLY AND KALPSAR DEPARTMENT
NOTIFICATION
Sachivalaya, Gandhinagar, 13" August, 2024

THE GUJARAT IRRIGATION ACT, 2013,

No. GH/NJ/2024-474/INWRWSKD/MSM/e-flbe/13/2023/15518/Section k2 :- whereas it appears expindient to the
Govt. of Gujrat that Samdhiyala Bandhara a salinity ingress prevention scheme is constructed thus by creating
freshwater reservoir having all survey nos. as specified in the schedule annexued here to. The water in reservair shal) be
used (or irrigation, drinking and any other purpose as decided by govt.

Now therefore in exercise of the power conferred by Section-4 of the Gujarat imigation Act-2013, the
Government of Gujrat hereby declare that the said water will be so applied and used as mentioned above afier three
months from the date of publication of this notification in the Gujrat Goverment gazetie,

IV-B Ex.-222 222-1

2110
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322-2 GUIARAT GOVERNMENT GAZETTE, EX., 13-08-2024 [ PART 1V-B
Schedule
> - N Name of Village/Talaka/District in which
o | et | Dttt | A [t
Village Taluka | District | State
1 Samadhiyala 20/1 paiki 0-0-34 Samadhiyala, Rajula | Amveli | Guiarat
Bandiacs 20/2 paiki 0-24-28 (Private LAND)
20/2 paiki 0-23-27
2172 0-6-7
2211 0-21-25 '
2212 paiki 0-14-16
2272 paiki 0-8-9
2243, 0-19-22
231 0-37-43
2372 0-1-40 |
24 paiki 0-47-57
24 Paiki 0-59-69
25 0-27-34
2 1 Samadhiyala 36 0-63-74 Patva Rajuta | Anweli | Gujarat
| “Cehzm 37 paiki 02125 (Private LAND)
37 paiki 0-11-13
39 paiki 05260
39 paiki 0-48-56
39 paiki 0-3-4 :
40 paiki 0-4-5
41 paiki 0-34-40 '
42 paiki 0-5-6
43 paiki 0-25.29
43 paiki 0-9-11
43 paiki 0-7-8
43 Paiki 0-2-11
44 Paiki 0-2-2 '
44 Paiki 0-11-13 ‘
3/2 Paiki 0-7-38
44 Paiki 0-30-63
3 Samadhiyala 27 16-11-67 Samadhiyala Rajula | Amreli | Gujarat
Bandhara 179 paiki 1 46-96-36 {Government
179 paikil 1/paikil 40-47-00 Land)
4 Samadhiyala 114/1 Paiki 2 75-00-00 Patwa Rajula | Armreli | Gujorat
Bandhara {Government
Land)
By order and in the name of the Govemnor of Gujarat,
D. ¥. RATHOD.
Under Secretary (WC) to Govenment,
Illrl i
I II":"L_ lf'-\‘ 674 -
| /.-_T ===
| /
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Signed by -BHOL G THAKUR
Date: 2024.08.16 3 +05:30
Reason: Valida

Location; Govel it al Press,
Gandhinagar

Government Central Press, Gandhinagar.
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D OwnTo Ea rth Subscribe

Environment

Daily Court Digest: Major environment orders
(October 27, 2025)

Down To Earth brings you the top environmental cases heard in the Supreme
Court, the high courts and the National Green Tribunal

@ DTE Staff

Published on: 28 Oct 2025, 429 pm

Summary

@jara t's Water Resources Department warns that limestone mining

near Samadhiyala Bandhara reservoir in Bhavnagar could trigger
seawater intrusion and degrade water quality.

http's:flwww.downloearth.org.in.-‘environment.*daily-couri-dIgest—major—envimnment-orders-october—27-2025 2 1 1 4
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e The National Green Tribunal seeks a report from the Agriculture
Ministry on strategies to curb nitrous oxide emissions from India’s rice

paddy fields.

Possible seawater intrusion due to mining near Samadhiyala
Bandhara in Bhavnagar, Gujarat

Limestone mining around the Samadhiyala Bandhara reservoir in Bhavnagar district
could disrupt the natural limestone barrier, leading to seawater intrusion,
contamination of runoff, and deterioration of water quality, according to the Narmada
Water Resources, Water Supply and Kalpsar Department, Government of Gujarat.

Inareply filed before the National Green Tribunal (NGT) on October 16, 2025, the
department stated that these impacts could undermine the salinity control objectives
of the Samadhiyala Bandhara Scheme. It recommended that the environmental
clearance granted to Nirma Ltd by the Union Ministry of Environment, Forest and
Climate Change (MoEFCC) be “reconsidered and reviewed in the interest of justice to
maintain the water quality” in the affected villages of Vangar, Madhiya, Padhiarka,
Doliya, Gujarda, Dudheri and Dudhala in Mahuva taluka, Bhavnagar district.

Implemented under the Bhavnagar Irrigation Project Circle and managed by the
Amreli Irrigation Division, the Samadhiyala Bandhara Scheme was designed to
prevent salinity ingress from seawater and to preserve freshwater in the region. The
reservoir lies just 2.3-4.3 km from the proposed limestone mining projects. The
department warned that disrupting the limestone belt — which acts as a natural
barrier against salinity — may lead to greater saline intrusion, undermining the
reservoir’s effectiveness.

The bandhara supplies non-saline water for irrigation and groundwater recharge,
helping maintain soil and water quality in surrounding areas. Mining activity, the
department cautioned, could increase groundwater salinity, contaminate water
slo/ur\ces with suspended particles and sediments, alter pH levels, and cause siltation —
3 hich would reduce water storage capacity and disrupt natural drainage, the
department stated.

https:/fwww.downtoearth.org.in/environment/daily-court-digest-major-environment-orders-oclober-27-2025 21 1/15
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MMUrusIon, pPrompung wne project proponent, INIrimna Limiteq, 1o preuge mitigd Lion
measures. The Expert Appraisal Committee (EAC) also expressed concern about
saltwater intrusion and the effectiveness of the salinity ingress control bund.

Nirma Ltd assured that the conceptual pit would remain above groundwater level,
that piezometers would be installed for hydrogeological monitoring, and that garland
drains would maintain a hydraulic gradient towards the Bandhara to create positive
freshwater pressure. However, according to the department, the company has yet to
provide evidence or data to demonstrate that any of these promised protective
measures have been implemented.

Road waste blocked drains, caused orchard flooding in Budgam

Road construction for the semi-circular ring road at Batpora Wathoora in Budgam
district, Jammu & Kashmir, has blocked drainage channels and caused persistent
waterlogging in a local apple orchard, according to a report by the Jammu & Kashmir
Pollution Control Committee.

The obstruction, caused by construction work on a National Highways Authority of
India (NHAI) project, disrupted the natural flow of irrigation water, damaging around
300 apple trees — roughly 30 per cent of the orchard. An additional 20-25 per cent of
trees have suffered stunted growth due to water stagnation. The orchard, established
in 2018 under the PMDP scheme, lies in a low-lying area where drainage channels had
previously been developed to prevent waterlogging.

The findings, supported by reports from the Chief Horticulture Officer and the
Regional Director of the Pollution Control Committee, were presented before the
NGT on September 13,2025, in compliance with the tribunal’s order dated May 8,

2025.

Nitrous oxide emissions from the rice paddy fields

The NGT, on October 27,2025, directed the Union Ministry of Agriculture and

F s Welfare to file a report addressing six strategies proposed by the Indian
: Al of Agricultu ral Research (ICAR) to reduce nitrous oxide (N>O) emissions from

rice paddy fields.

hﬂps:!lwww.downtoearth.org.infenvironment."daily—oourl-diges{-major-envimnment-orders-october-27-2025
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